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EDITORIAL NOTES. 


Tue American Bar Association met at Saratoga on August 19 
and remained in session three days. The President, John W. Ste- 
venson, of Kentucky, made the President’s address, reviewing the 
changes made in the statute law of the states and by Congress dur- 
ing the past year. These annual addresses will form a valuable 
history of the'legislation of this country, and if legislators would 
but take time to read them they would be useful in showing the gen- 
eral current of legislation, in suggesting to one legislature the best 
things that have been done by others, and in making a tendency 
towards uniformity of legislation throughout the country. 

David Dudley Field submitted a long and carefully prepared re- 
port of his committee on ‘‘ The Delay and Uncertainty in Judicial 
Administration,’ pointing out in detail the abuses arising from 
the dilatory manner in which lawsuits are now conducted, and 
suggested under fourteen points the manner in which he thought 
these abuses could be remedied. 

Reuben O. Fenton, of Massachusetts, submitted a paper on the 
‘** Distinction between Legislative and Judicial Functions.’”? Mr. 
Richard M. Venables, of Maryland, read a paper on ‘The Parti- 
tion of Powers between the Federal and State Governments,’’ and 
Mr. Francis Rawle, of Philadelphia, a paper on ‘‘ Car Trust Securi- 
ties.’ The annual address was made by George W. Biddle, of 
Pennsylvania, and was a very striking and suggestive discussion 
of the true system of jury trials in the United States. Professor 
Baldwin, of Yale College, read a paper on ‘‘ The Difference between 
Professional and Occasional Criminals, and the Manner of Protec- 
tion against them and their Punishment.”’ 
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SPEAKING last month about the hot weather in September we 
said, that all the circuits that used to be held on the first Tuesday 
in September, except Gloucester, had been changed to the second 
Tuesday, and thereupon the sheriff of Ocean, taking this passing 
remark for an announcement by authority, proceeded to draw 
his juries for the second Tuesday, and indeed he had even 
better authority for it in the calendar that was printed upon the list 
of causes in the Supreme Court for the February and June terms. 
Before the jury was drawn, however, the sheriff was told, unfor- 
tunately for the alleged murderer in the Ocean county jail, that the 
term in that county had not been changed but began on the first 
‘Tuesday as heretofore. It is certain that no rule has been entered 
to make the change and the announcement was due to a misprint 
in the calendar. Pierson’s and Plum’s calendars are correct. We 
presume the term is kept early in Ocean, becanse that county is 
one of the most agreeable as a sea side resort during the warm 
weather. The people of Gloucester are not so fortunate. 





Burton v. West Jersey Ferry Co., in the Supreme Court of 
the United States, April 20, 1885, was an appeal from a Pennsy]- 
vania Circuit, but it related to a New Jersey corporation and to a 
ferry that carries a great many Jerseymen. It was asuit for dam- 
ages by a passenger against a ferry company for injuries to the plain- 
tiffin being thrown down by the sudden striking of the boat against 
the ferry slip. The boat was full and the plaintiff could find no seat, 
The judge below refused to charge the jury that if they believed 
from the évidence that the defendant received the plaintiff, a 
woman sixty-seven years of age, as a passenger, and that they fail- 
ed to provide her with a seat, or that she was unable to obtaina 
seat by reason of the crowded condition of the boat, and, while 
standing in the cabin, she was, without any fault of her own, 
thrown down and injured by a sudden shock to the boat, then the 
defendants were guilty of negligence. The Supreme Court held 
that this refusal was proper and that it could not be maintained 
that the mere failure of the company to provide a seat was, in law, 
and of itself, proof of negligence. ‘* It appeared in evidence that 
the boat was provided with seats; but it did not appear that a less 
number was provided than was customary and sufficient for those 
who ordinarily preferred to be seated while crossing in ferry boats 
between Camden and Philadelphia. No circumstances were dis- 
closed that would have justified the jury in finding that a proper 
degree of care on the part of the defendant would have required it 
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to provide seats sufficient for the accommodation of all the passen- 
gers that its boat could safely carry, or such number as ordinarily 
traveled upon it.”’ 


Ir May be interesting to attorneys who make it a practice to col- 
lect debts by means of a complaint before a justice of the peace, to 
know that it was held by the Supreme Court of Pennsylvania in 
Geier v. Shade, March 16, 1885, that it is not unlawful to settle a 
prosecution for obtaining money under false pretences. Mercur, 
C. J., said: ‘‘It is well settled that an agreement in consideration 
of stifling or compounding a criminal prosecution for felony or 
misdemeanor of a public nature is void. There are, however, mis- 
demeanors of an inferior class, in which the public is presumed to 
have less interest. They are assumed to affect chiefly the parties 
especially aggrieved thereby. The settlement of offences of this 
class is not illegal. ‘The offense of obtaining money by means of 
false and fraudulent representations with intent to cheat and 
defraud, is an offense for which there may be also a remedy by 
action and may be settled.”’ 


WE HOPED to have found space by this time to publish the opin- 
ion of the United States Supreme Court upon the constitutionality 
of the New Jersey Statute of March 8, 1871, providing for the 
drainage of low and marshy tracts of land, but the opinion is long 
and we can only refer to the official report of it. The case is Wurts 
v. Hoagland, May 4, 1885, 114 U. 8. 606. The act provides that 
the Board of Managers of the Geological Survey on the application 
of at least tive owners of separate lots of land included in any tract 
of land in this state, which is subject to overflow from freshets, or 
which is usually in a low, marshy, boggy or wet condition, may 
examine the tract and, if they deem it for the interest of the pub- 
lic and of the land owners affected thereby, may make surveys and 
decide upon a system of drainage and report to the Supreme Court, 
and that the court after notice and hearing, and if no objection is 
made by the owners of the greater part of the land, may appoint 


commissioners to cause the land to be drained and make an assess- 


ment of the expenses upon all the owners of the land benefited in 
proportion to the benefit. The court held that this statute does 
not deprive the owners of their property without due process of 
Jaw, nor deny them the equal protection of the laws. The opinion 
was delivered by Mr. Justice Gray. 
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In Keach, Receiver v. Chadwick, Supreme Court of Rhode 
Island, Dec. 2, 1884, 1 Eastern Reporter 17, it was held that a re- 
ceiver of an insolvent debtor, appointed under the Rhode Island 
Statute, (Pub. Stat., ch. 237, §13,) is entitled to a patent right be- 
longing to the debtor, and the court may order the debtor toassign 
the same to the receiver. The objection made to this was the de- 
cision of Shepley, J., in Ashcroft v. Walworth, in the U. S. Circuit: 
Court, 1 Holmes 152, in which it was held that the legal title to a 
patent right did not pass to an assignee in insolvency, although 
the assignee was entitled to the patent right under the law and 
could compel the assignment by the debtor. The ground of the 
decision was that the act of Congress requires that the assignment: 
be by instrument in writing to be recorded in the patent office. 
But the court in the present case says that the decision of the Su- 
preme Court of the United States in Ager v. Murray, 105 U. 8S. 126, 
seems to import that the instrument in writing may be made by 
some person appointed for that purpose by the court, and that 
there was no reason why the court should not order an assignment 
to be made by the debtor and this was ordered accordingly. 


THE appointment of a receiver under this statute of Rhode Island 
is made against the will of the debtor on application of his credi- 
tors on proof that he is insolventand has been giving, or is about to 
give preferences to any of his creditorsoverothers. Thisis formed 
upon the model of the United States bankrupt law and does not 
leave it as our act does, entirely at the option of the debtor, when 
he shall make an assignment for the equal benefit of his creditors. 
The receiver takes possession of property attached or levied on 
within sixty days before and remaining unsold and of all property 
conveyed away in fraud of creditors. It certainly promotes fair- 
ness and discourages fraud, and if we cannot have a national bank- 
rupt law, it would be well for us to have a statute in New Jersey by 
which a man who is insolvent could be compelled to distribute fair- 
ly what he has and could be prevented from paying favored 
creditors with other people’s money. 


In Burdich v. Burdich, Supreme Court of Rhode Island, Dec. 
15, 1884, 1 Eastern Rep. 18, it was held that a conveyance by one 
man of land in the adverse possession of another is ineffectual to 
pass title. This is in accordance with the rule of the common law 
founded on the notion that it is necessary to make livery of seisin, 
and that a conveyance of land in the adverse possession of another 
is only the assignment of a chose inaction. See Co. Litt. 214 a, 
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Putnam School v. Fisher, 38 Me. 324; 2 Washb. R. D, 487, 
550; Wade v. Lindsley, 6 Metc. 406, 414; Stockton v. 
Williams 1 Dougl. (Mich.) 546; Thurman v. Cameron, 24 
Wend. 90. In New Jersey a deed made by a person out of posses- 
sion has been held good as between the parties for the purpose 
of showing by estoppel that the grantor had no further interest in 
the land. The case was Den. v. Geiger, 4 Halst. 225 and Chief Jus- 
tice Ewing said: ‘‘ It isnot necessary to examine or decide the ques- 
tion which was made by the defendant’s counsel the foundation of 
this objection, whether in New Jersey one out of possession and 
during an adverse possession, but having title, may make a convey- 
ance which shall be valid and operative against him in possession. 
For whatever may be the true resolution of that question the deed 
before us was valid as between the parties to it, and hence it was 
competent and sufficient for the purpose for which it was offered in 
evidence, which was, not to deduce title to the premises in the 
plaintiff and to establish his claim against the defendant, but 
merely to show that Sarah Poynear had no interest either in the 
cause or in the question,’ and again in Den. v. Crawford, 3 Halst. 
Chief Justice Ewing discussing the effect of our statute for trans- 
ferring uses into possession, quoted with approval this wise language 
of Chief Justice Tighlman, 6 Binney 428: ‘‘It is objected that the 
grantor being out of pussession could not make a legal transfer of 
the estate. But without entering into the consideration of the law 
of England, it may be affirmed with certainty, that the law as held 
there was never adopted here. From the equality of the condition 
of persons in this country, there was no danger of maintenance 
from the interference of powerful individuals, and the abundance 
and cheapness of land rendered it necessary to admit of its trans- 
fer with almost the same facility as personal property. For these 
reasons when deeds and devises of land have been considered in 
our courts it has never been made a question whether the grantor 
or devisor was in or out of possession and to make it now 
would disturb what has been looked upon as settled.’’ See also, 
Den ex dem Crane v. Fogg, 2 Penn. 826. 





A DECISION was made by Vice Chancellor Van Fleet on August 
10th, which, to use the language of the defeated counsel, makes it 
‘‘unsafe to write a letter with any paper you send to another law- 
yer; or rather makes it important to be very careful what letters 
you write. A case has been decided by the Vice Chancellor and the 
winning counsel drew a decree which he submitted to the other coun- 
sel for his approval. The latter counsel sent back the decree with 
a letter saying, ‘“‘ I am satisfied with the decree as you have drawn 
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it.”’ This letter on being received was attached to the decree and 
filed with it. The writer of the letter thereupon gave notice of a 
motion to have the letter detached from the decree and 
withdrawn from the files. No answer was made to the motion 
and the counsel said he had only written the letter for 
the private information of his opponent, and referred only to 
the form of the decree and not to the decision of the court, 
and that he feared it was intended to use it as a consent to the de- 
cision in order to deprive him of an appeal. The Vice Chancellor 
said the letter must be taken to mean what it said, and that if it 
amounted to a consent to the decree the consent could not be with- 
drawn without the permission of the other party ; that counsel’s 
proper course was to go to his opponent and say to him that he 
had, by inadvertence, placed himself in a false position, and ask 
his leave to change the form of his expression. To this the coun- 
sel replied that the letter meant just what it said, but that it re- 
ferred to the form of the decree after the decision had been made. 
The Vice Chancellor said that the rights of citizens were involved, 
and that he could do nothing which might take away rights that 
had accrued in respect to the appeal from any consent which the 
letter might have given. 

It seems to us that the counsel ought not to have filed the letter, 
and that the Vice Chancellor ought to have enquired and deter- 
mined whether the correspondence had reference to the decision or 
to the form of the decree. There might have been another letter 
or a message to which this was an answer which would have made 
the matter clear. While the case is still before the Chancellor 
there is a clear distinction between the decision and the decree, 
but on appeal they are both combined in the decree. Counsel may 
well say after a case is decided, and when the decree is submitted 
to him, that he is satisfied with the decree as drawn without being 
understood to mean that he consents to the decision or waives an 
appeal, and yet if such an expression were attached to the decree 
without explanation it might appear to the Court of Appeals to be 
a consent to the decree. Whena man fights hard against a decis- 
ion he ought not to be taken to consent to it, merely because he 
does not make himself disagreeable after the decision has gone 
against him and put the other counsel to all the trouble he can to 
get his decree signed. 





Tue erection of telegraph poles in the streets has been declared 
by the Supreme Court of the District of Columbia to be a nuisance 
which will be restrained by injunction at the suit of adjoining prop- 
erty owners. The case is Hewitt v. Western Union Telegraph 
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Company and the District of Columbia, and the opinion written 
by Judge Hagner is learned and elaborate. He holds that several 
owners of lots abutting upon the street may unite in a bill for an 
injunction to prevent a common nuisance upon the street, where it 
appears that they will all be affected in the same way and also that it 
was not necessary that the existence of the nuisance should be es- 
tablished at law before the court of equity would issue an injunc- 
tion. On this point he cited many authorities. Among them was 
a curious old statute, 12 Richard II, a. p. 1388, entitled an act 
‘‘for the punishment of them which cause corruption near a city 
or a great town to corrupt the air,”’ and also several English cases 
which bear directly upon the matter of telegraph lines. One of 
them is Attorney-General, ez rel. Baron Rothschild v. The United 
Kingdom Electric Telegraph Co., et al., 30 Beav. 287, in which it 
appears that it was the practice of the English Companies to lay 
their wires under ground as early as 1861. An injunction against 
using the road for this purpose was refused in this case. Another 
case was Vernon’s Trustees v. Vestry of St. James Parish, L. R., 
16 Ch. Div. 449, in which an injunction was granted against erect- 
ing poles in a street near the complainant’s land, and Mr. Justice 
Lush said: ‘*‘ You cannot put anything whatever upon the public 
highway and justify it by saying ‘it does far more good to the pub- 
lic than it does harm.’ A telegraph company could not lay a line 
of posts along a public highway without the authority of parlia- 
ment.’’ Judge Hagner held thata telegraph company cannot jus- 
tify the erection of poles in a street without a legislative grant and 
that the statutes relating to the district contained no such grant 
and that without such grant the permit of the district authority, 7. 
e., the commissioner of public buildings, was powerless to confer 
such a privilege; and he held that a general grant to the company 
of power to use the streets would not destroy the right of action of 
individuals in respect to injury sustained by them, and he then 
presented the following alarming picture of the nature and extent 
of the injury caused by this use of the streets: 

**T see no reason why the citizens should be obliged to submit in 
silence to the disfigurement and injury to their property from the 
erection before it of these huge poles, which have been tripled in 
size and height since they were first introduced, looking like giant 
gibbets, or the unsightly remnants of a burnt forest, to the risk 
to life or limb from their falling (a fatal instance of which occurred 
recently in this city), and from the breaking and fall of the wires 
from wind or sleet ; to the injury to the shade trees before the 
doors and along the streets and avenues—the glory of our beauti- 
ful city ; to constant annoyance from the startling apparition of 
men climbing the poles to great heights to repair the wires—com- 
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pelling the passers by to leave the usual track to avoid the disagree- 
able spectacle, as well as the actual danger ; to the increased risks 
from tires arising from the use of the electric wires, and the obsta- 
cle their presence occasions to the prompt extinguishment of con- 
flagrations and to the escape of the occupants of burning houses ; 
and to the numerous other annoyances and troubles they occasion 
—most of which might be obviated or greatly lessened if the wires 
were placed under ground, as they may be, simply because there 
may be shown a legislative grant, authorizing the company to erect 
the poles along the streets.’’ 

The judge then examined the statutes in detail and cited more 
cases referring especially to the decision in the elevated railroad 
case, Story v. N. Y. Elevated R. R. Co., 90 N. Y. 161, and con- 
cluded by expressing strongly the opinion that telegraph poles are 
antiquated lumber, and that the progress of modern science has 
made it easy enough to replace them with the under ground tubes, 
On this point he says: 

‘Judges are not to abdicate on the bench their knowledge of the 
common transactions of life and the progress of science and the 
arts. It is alleged in the bill that the wires may perfectly well be 
laid beneath the ground, and notwithstanding Mr. Mareau’s affi- 
davit, I cannot but believe such is the fact. 

‘**T will not believe that the men of science of this country, who 
have been the pioneers in this great field of invention, cannot 
accomplish successfully here the result which has been attained in 
other countries. The inventive faculty has been busily employed 
for years in this direction. New methods of wire insulation have 
been patented; and there seems to be no good reason why the 
curbing on the busier streets should not be formed of metallic 
boxes in which the wires may be suspended. 

‘Tf the court shall determine that sound legal objections exist 
to the imposition of this inconsistent form of servitude upon the 
public streets, an expedient will soon be found to meet all difficul- 
ties that may arise from the use of the underground method.”’ 

It would have been better to determine simply the question, 
whether there were legal objections to the use of the poles? and not 
to assume without evidence that science will overcome the difficul- 
ties that arise from the use of the underground method. For our- 
selves we have no doubt it will, but it does not clearly appear that 
it has done so yet, and, in the mean time, what is to become of the 
telegraph wires ? 


THE RIGHTS of the adjoining lot owners are very much the same 
with reference to telegraph poles and wires as they are in regard 
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to the elevated railroads. The use of the street for either purpose 
is a use beyond the natural and necessary public use of the street. 
It is an injury to the land owner to a certain extent, for which he 
is entitled to compensation. If such use is allowed by competent 
authority the land owner cannot prevent it by injunction if he is 
paid his damages, but he is entitled to his damages. If it is not 
authorized, he is entitled to an injunction as well as damages. 
Among the latest decisions upon the elevated roads are Fifth Nat. 
Bank of New York v. New York Elevated R. Co., U. 8. Circuit 
Court, 8. D. N. Y., 24 Fed. Rep. 114, and the old case of Story v. 
NV. Y. Elevated R. R. on appeal in 36 Hun. 427. In the former 
case it was held that where the fee of the street is in the city the 
abutting owner holds his easement in the street subordinate to the 
rights of the public therein; and unless the new structures erected 
on the street injure it as a thoroughfare for travel and it is perma- 
nently subjected to a new use which is subversive of its original 
use he is not entitled to damages. A new trial was granted for 
fear the jury had been led to believe that because a new and 
permanent structure had been placed over the street 100 feet wide 
for the purpose of a steam road, they were permitted to find that 
a new and inconsistent use had been placed upon the street although 
the travel was practically unimpeded and the light was not sensi- 
bly diminished. 

In the Story case on appeal it was held that the damages must 
be limited to the obstruction of access of light and air, and that 
none should be given for noise, smoke, vibration, ashes or dust, 
or the unsightly appearance of the structure. The cour; said: 
‘““The building of the road above the street will not render the 
company liable for these annoyances, when no such liability would 
have arisen if it had been laid upon the surface.”’ 

These two cases agree together and are not in accordance with 
Judge Hagner’s views in regard to telegraph wires and poles. 





AT ASSIZES. 





Of all the pleasant places that are studded throughout England, 
commend us to the “‘ever faithful city,’ beautiful Worcester, as 
the model of an Assize town. With its vast cathedral, ancient 
even in the days when King John was laid to rest therein, its queen 
ly river, its broad, grassy race course, its old rookeries, its modern 
factories, it combines in an unusual degree the excellences of the 
past and the present, and when we add to these attractions an 
abundance of good hotels and Assize courts, large and well venti- 
lated, it may be easily understood why we are speeding our way 














THE NEW JERSEY LAW JOURNAL. 266 


down there this morning to attend Assize. Dirty Stafford is near- 
er to our own district, but there the calender is always crowded, 
the courts are not fit to breathe in, and the hotels beneath con- 
tem pt. 

Arrived at Worcester, we find ourselves ahead of the judges, 
whose train is half an hour late, and, as nothing can be done till 
they arrive, we secure our quarters at the ‘*‘ Hop-pole,”’ and _ stroll 
down to the cathedral, to which we know the judges will straight- 
way proceed, both their lordships being true sons of the church, 
and sure to attend the Assize sermon. Half an hour quickly »ass- 
es in the familiar aisles, and when we hear the blare of trumpets 
outside, the great doors swing slowly open, the organ peals out the 
National Anthem, and her majesty’s judges, in all the pomp and 
ceremony of State, accompanied by the high sheriffand his crew, 
pass up the broad nave, enter their stalls in the choir, and morn- 
ing service begins. After the Te Deum and the anthem we make 
our escape, having no mind to listen to the string of platitudes 
which some reverend and rusty Canon is about to inflict upon his 
unfortunate audience. We repair to the Shire Hall, and pass the 
time in badinage with our con/reres already there, till at last the 
judges come from church, go on the beuchand ‘open the commis- 
sion,’’ a mystic ceremony performed with much antique solemnity, 
and supposed to be essential to the validity of all the proceedings 
at the Assize. No sooner is the commission opened than the 
minor officials begin business and we are at liberty to enter our 
cases. After a little delay we get our cause favorably placed on 
the list, and we have next to deliver briefs. Mr. Matthews, Q. C., 
whom we have taken the precaution to retain two months ago, 
lodges as usual in the quiet abode of the widow Dunn (all hotels 
are, or were, at the time of which we are speaking, tabooed to the 
barristers on circuit), and there we deposit his bulky brief, with 
its little indorsement : 


‘*Mr. Matthews, Q. C. ‘ ‘ . ‘ 50 quas.* 
Consult’ n, : ‘ ; ‘ ‘ 5 quas. 
55 





With you: 
Mr. Dryasdust, 
Mr. Pepperemwell.”’ 
The other briefs vary only in the lesser amount of the fees marked 
thereon, and are similarly left at the learned gentlemen’s respec. 
tive lodgings, and now we are free for the day. Mr. Matthews is 
expected down about six o’clock in the evening, and before che 


* **Quas ” guineas, 
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morning he will have to read perhaps a dozen briefs, one or two of 
which, like our own, may consist of 150 pages of closely written 
matter, and invoke much analysis of dates and facts) To astran- 
ger, the rapidity of apprehension, which the English system of in- 
structing counsel at the last moment produces in the average bar- 
rister, seems almost incredible ; but there is an equally striking 
result flowing from the division of the profession into two branches 
which is not so obvious to outsiders, but must be well known to 
all, who, as solicitors, have had the task of preparing cases for 
trial, and have subsequently heard them tried. It is this—that 
very seldom indeed do counsel present and handle a case in the 
manner and from the point of view anticipated by the solicitor. 
The bringing a new mind to bear upon the case almost always re- 
sults in the case being placed ina fresh light, in the discarding of 
a host of minor points, and in the battle being lost or won on the 
real hinges of the matter. The solicitor’s careful mind has pro- 
vided for every contingency, and prepared every detail, and had 
he to argue his case himself he would be far more prolix, and con- 
sequently less forcible than the barrister. This is, we think, the 
true advantage of the English dual system, and we are bound to 
say, after some experience of the American plan, that we still give 
the preference to the old way. 

But we must not longer digress. Let us imagine the afternoon 
and night past, and the day of actual work arrived. Consultation 
is fixed for half past eight sharp, at our leader’s chambers, and 
there accordingly we go and meet Mr. M., and his two juniors. 
The keen hard lawyer receives us with dignified courtesy. He 
says little and the consultation does not last ten minutes, but we 
have had sufficient experience of counsel to know from the little 
he does say that he had read his brief, a thing by no means to be 
taken for granted. Mr. Pepperemwell, a pert little dandy with an 
eyeglass, evidently stayed too late at the county ball last night and 
has seen nothing of his brief, except the out side, but by the time 
the case is called he will have picked up enough to vigorously 
cross-examine one or two weak witnesses on the other side and 
this is all we can expect from him. As for Dryasdust, a reliable, 
thorough old lawyer, not showy, but true, he has previously 
drawn the pleadings, and advised on evidence and consequently 
knows the case almost as thoroughly as we do ourselves. 

Entering the civil court, we find ourselves in a large square hall 
one side of which is occupied by the bench, whilst round the other 
walls are ranged rows of highbacked, uncomfortable pews, grad- 
ually descending as ina classroom. ‘The centre space or pit imme- 
diately beneath the judge is filled bya large baize covered table, 
round which sit the members of the bar in lively conversation, the 
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sedateness of their wigs and the vivacity of their countenances 
forming as odd a contrast as their talk in which racing and law, 
politics and scandal jostle for predominance. As the judge’s door 
opens, silence instantly obtains, and Manisty, J., a quiet, slow old 
man, as yet blissfully ignorant of the Adams-Coleridge case, takes 
his seat and begins work. In those days Manisty was considered 
an exceptionally good lawyer, but weak in his appreciation of 
facts and wanting in capacity for business. In an appeal court 
he might have made a reputation—at nisi prius he was lost. 

We need not recapitulate the varions proceedings of an assize 
trial, which differs in little but its surroundings from an American 
trial by jury. There is more form and circumstance among the 
Englishmen, but there is also much more rapid despatch of busi- 
ness. Everybody is in a hurry, for the time allotted to the assize 
is quite inadequate to the proper trial of the causes set down. 
Out of the sixteen on the list, probably seven or eight will be 
tried out, ana, of the rest, some will be settled, others sent to a 
reference and two or three made remanets for Gloucester, at which 
city, being the last place in the circuit, the judges can sit indefi- 
nitely and clear off the arrears of the whole circuit. This, of course, 
applies only to the civil business. On the criminal side, the judge 
must make a complete jail delivery before leaving each town, no 
matter how long it takes him or how the other.appointments of the 
circuit are deranged. 

As our case is not reached on the first day, we have still to stay 
over, and, indeed, we are in no very great hurry to get away, for 
we are pleasantly lodged in an old-fashioned, homely hotel, and 
there is sure to bea race meeting, a country cricket match, or re- 
gatta or some kind of festival going on at assize time, not to men- 
tion the minor attractions of the theatre, refreshingly provincial, 
or the glee club. This last institution deserves at least a pass- 
ing notice. From time whereof the memory of man runneth not 
to the contrary, the singing men of the cathedral have been accus- 
tomed to meet in a tavern once a week and there sing glees and 
catches together. These meetings are now held in the large hall 
of an ancient inn, and here on the usual night the good burghers 
of Worcester are wont to assemble, smoking their long pipes, 
drinking their clear red ale or fragrant whiskey and listening to 
those cheerful old madrigals and glees which are the most truly 
national music England can boast and which seem never to lose 
their charm. Long may the good old custom be kept up, not for 
the sake of gain, for not one copper do the singers receive, but as 
a living mark of that mild and tolerant feeling which is hereditary 
with the ecclesiastics of Worcester. 

But the pleasantest holiday must end. On third and last day 
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our case is reached, fairly well tried and a special verdict taken. 
The judge orders the legal points, which are intricate, to be argued 
before him in London after the circuit is closed, and suspends till 
then the entering up of judgments. This means more briefs, more 
fees and considerable delay, but, as our client happens to be a cor- 
poration, we do not feel that extreme disgust at the result which 
our friend Jones, the solicitor on the other side, vigorously ex- 
presses. The judge may be, as he says, an old woman—he may 
even be right when he calls the barristers sharks, but our corns are 
not trodden on and why should we grumble? Anyway, the Assize 
is over and we have only to pay our reckoning at our inn and go 
home. —A. B. M. in the Central Law Journal. 





THE CHESTER IRON CO. v. SAMUEL S. BEACH, ET ALS. RICHARD GEORGE v, 
SAMUEL S. BEACH, ET ALS 


(Court of Chancery of New Jersey. May Term, 1885.) 


Equity Practice—Answer by way of cross cross bill, instead of a mere answer. De- 
bill.—A defendant who is entitled to discov- murrer to an answer by way of cross bill 
ery, has a right to file an answer by way of overruled. 


Bill to foreclose. Ondemurrers to answers by way of cross bills. 

Opinion filed June 23, 1885. _ 

Mr. Theodore Little for demurrant. 

Mr. W. W. Cutler for complainants. 

THE CHANCELLOR: These are suits for foreclosure of mortgages, 
The answers in question were put in by Martin & Caskey, judgment 
creditors of Samuel 8. Beach, who claims liens upon the mort- 
gaged premises subsequent to those of the complainants. The 
liens which they so claim are under and by virtue of certain judg- 
ments recovered by them September 29, 1884, in the court for the 
trial of small causes against Beach. 

The judgments were docketed in the Court of Common Pleas of 
Morris county on the next day, and executions were issued thereon 
and levied upon the property on the same day upon which the 
judgments were docketed. Martin & Caskey allege that the judg- 
ments are prior to a conveyance of the property made by Beach on 
the same day on which the judgments were docketed, to his son 
Edward W. Beach, who on the same day conveyed the property to 
Beach’s wife. The answers proper claim that the judgments were 
liens before the conveyances to Edward W. Beach ; that the convey- 
ances to him, though ‘made on the same day on which the judg- 
ments were docketed and the levies made, were nevertheless in fact 
made after the judgments and levies. 

The answers by way of cross bill state that the suits in which 
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the judgments were recovered were begun on the third of Septem- 
ber, 1884; that the conveyances to Edward W. Beach were made 
subsequently to the docketing of the judgments and with full 
knowledge of the existence thereof, and that they are subject 
thereto ; that both conveyances were made without consideration 
and to defraud Martin & Caskey, and to hinder them in the collec- 
tion of the judgments. 

The counsel of the demurrants insists that the answers by way 
of cross bill are unnecessary ; that the relief sought thereby could 
be obtained under the answers proper. This objection is not well 
taken. 

These defendants have a right to a discovery as to the matters 
which they seek to establish by means of the answers by way of a 
cross-bill, although they waive the oath to the answers thereto, 
Reed v. Cumberland Ins. Co., 9 Stew. Eq. 393. Nor are those mat 
ters unnecessary to their defense. It is true that in the answers 
proper they aver that the deeds were given after their levies were 
made, and the same thing is alleged in the answers by way of cross- 
bill. But the deeds are dated on the same day on which the judg- 
ments were docketed. It is therefore very desirable for Martin & 
Caskey to be able to establish the fact that the deeds were given 
after the judgments were docketed, without adducing proof. They 
may do this by the admissions of the answers to the cross-bill. 
Again, if the deeds were given before the judgments were docketed 
but were merely voluntary, they are not valid as against the judg- 
ments, which were recovered for previously existing debts due from 
the grantor, Martin & Claskey have, of course, aright to ari answer 
on this head also. 

The demurrers will be overruled. 


WESLEY E. WHITTAKER v. JOHN H. WHITTAKER. 
(Court of Chancery of New Jersey. May Term, 1885.) 
Residuary Gift of Personal Estate. 


Bill for the construction of a will. 
Mr. B. Gummere for complainant. 

THe CHANCELLOR: Held, That the testator in the gift of his 
estate to his lawful heirs after the death of his wife and her 
niece, gave the heirs no beneficial interest until after the 
death of those persons. They have no interest except under the 
gift, and none until that takes effect. It does not yet appear who 
the heirs will be at that time. The postponement of the enjoyment 
extends to the income as well as the corpus of the estate. A resid- 
uary gift of personalty carries with it the prior income, and if the 
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real and personal estates are blended in one gift, it is considered to 
denote an intention that both species of property shall be subject 
to the rule applicable to personalty. Brearly v. epee 1 Stockt. 
21; 2 Jar. on Wills (R. & F. Ed.) 245, 246. 





MARGARET VAN GIESON’S EX'R, v. WILLIAM S, BANTA, ET AL., EX’RS. 
(Court of Chancery of New Jersey. May Term, 188s.) 
Conflict of Laws—Foreign Will—Executor residing in this State. 


Bill for relief. On final hearing on bill, answer and replication. 

Mr. C. H. Voorhis for complainant. 

Mr. A. Zabriskie for defendants. 

THE CHANCELLOR after reciting the facts said: The testator 
resided in the city of New York at the time of his death. His will 
was made and proved there. Only one of his executors, Abraham 
Westervelt, proved it. He and the other persons named as execu- 
tors in it are dead. Mr. Westervelt died in this state, where he 
resided, and his will was proved here by the defendants and the 
late Abraham O. Zabriskie, his executors. The surviving executors 
have control of the fund in question. It is enough to say to dis- 
pose of this case, that the complainant has established no title to 
relief. The will under which he claims has never been admitted to 
probate in this state, or filed and recorded here under the provi- 
sions of the Orphans’ Court act, in reference to the filing and 
recording of foreign wills. (Rev. p. 757). It cannot be received 
as evidence of any right of the complainant to the fund or any 
part thereof if the bequest which he seeks to attack were declared 
invalid. Tyler v. Bell, 2 My. & Cr. 89; Bond v. Graham, 1 Hall 
482; Ryves v. Duke of Wellington, 9 Beav. 579; Armstrong v. 
Lear, 12 Wheat. 169; Brown v. Brown, 4 Edw. Ch. 343 ; Campbell 
v. Sheldon, 13 Peck. 8. The validity of the bequest must be de- 
cided by the law of the state where the will was made and the 
testator was domiciled. Sto. Confl. Laws, §479 c. The fact that 
according to the bill a part of the estate is under the control of the 
surviving executors of the executor of the will and that they reside 


in this state does not of itself give jurisdiction. It is claimed by 


the complainant that the fund in question is part of the residue of 
the proceeds of the one-half of the testator’s real estate from 
which it was taken, and that he is therefore under the will entitled 
to one-third of the fund. He claims directly under the will, and 
that in the administration of the assets under it he is entitled to 
the money which he seeks to obtain by this suit. The bill will be 
dismissed. 
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THE COMMISSIONERS OF 1HE SINKING FUND OF NEW JERSEY v. THE INHABI- 
TANTS OF THE TOWNSHIP OF LINDEN IN THE COUNTY OF UNION. 


(Court of Chancery of New Jersey. May Term, 1885.) 
Assessment—New Assessment relates back to Original Assessment. 


Bill to compel defendants to redeem. On final hearing on bill and 
answer. 

Mr. J. H. Stewart for complainants. 

Mr. J. R. English for defendants. 

THE CHANCELLOR in thecourse of his opinion said: This suit is 
brought to compel the defendants, The Inhabitants of the Township 
of Linden in the county of Union, who claim a lien for a municipal 
assessment upon land in that township, to redeem a mortgage 
given to the complainants, The Commissioners of the Sinking Fund 
of New Jersey, upon the property July i4th, 1874, by Job S%. 
Crane and Belinda Hearn, trustees. Under foreclosure proceedings 
upon the mortgage, which were begun April 26, 1880, the property 
was sold November 3, 1880, to the complainants, who now hold it. 
The question is as to the priority of the lien of the assessment 
over the mortgage. That the legislature has power to enact such 
laws as that of 1878, was established in State, ez rel. Doyle v. New- 
ark, 5 Vroom 236. Thatcase established also the principle that 
where the legislature authorizes a reassessment for the cost of a 
municipal improvement in the place of one that has been set aside, 
the new proceedings are to be regarded, so far as the rights of per- 
sons interested in the land are concerned, as an original assess- 
ment, precisely as if there had been no previous one, and hence 
that purchasers or mortgagees, who took their conveyances or mort- 
gages after the former assessment was set aside and before the 
second one was made, are entitled to no immunity on that ground. 
Applying the principles of that case to this, the assessment of 1879 
must be held to have all the force and effect of an original assess- 
ment and it must be held also that the lien of the assessment is su- 
perior to that of the mortgage. The bill will be dismissed. 


ROYAL E. DEANE, ET AL, v. ALISON E, HUTCHINSON, ET AL. 
(Court of Chancery of New Jersey.) 


Fixtures—Landlord and Tenant—Building Erected on Demised Premises Pursuant to 
Contract held not Removable— Chattel Mortgage—Partnership Property. 


Opinion by VAN FLEET, V.C. Filed June 5, 1885. 
(Abstract. ) 


A building erected by a tenant on demised premises pursuant to 
a covenant in his lease, and which his lease gives him no power to 
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remove, is not severable or removable as a trade fixture. An es- 
sential quality of all removable erections is that they shall have 
been made under such circumstances as to show that the tenant 
made them of his own will or choice and for his own benefit, in- 
tending that they should remain his property and not in fulfill- 
ment of a duty or obligation to his lessor. Here just the reverse 
appears. The building was erected by the lessors in fulfillment of 
a covenant of their lease. They were obliged to erect it to preserve 
their lease. A breach of the covenant would have been just as fatal 
to the life of their grant as a failure to pay rent. 

A chattle seal cannot be encumbered by a chattle mortgage so as 
to make the record of the mortgage effectual against the creditors 
of the mortgagor, if it is recorded only as achattle mortgage. The 
mortgage to affect the chattle real must be recorded in the man- 
ner and in the record in which mortgages of lands are directed 
to be recorded. Our statute regulating the exemption and reg- 
istry of chattle mortgages was intended to preserve rules alone 
applicable to mortgages of personal chattles. It is quite obvious 
from the provisions and policy of the statute that it was not 
intended to apply to chattles real. 

A sale of partnership property -under a judgment against a 
member of the partnership for his individual debt gives the pur- 
chaser only such interest in the partnership property as the 
judgment debtor may be entitled to after the partnership debts 
are paid and the equities of the partners are adjusted. 

Mr. James Steen for complainant. 

Mr. Acton C. Hartshorn for Hutchinson. 

Mr. Robert L. Lawrence for another defendant. 





THE UNITED STATES TRUST CO. OF N. Y. ». THE N. Y., WEST SHORE & BUFFALO 
R’Y CO. 


(U. S. Circuit Court, District of New Jersey. July 22, 1885.) 


Receivers of Railroads — Claims for underacontinuous contract ordered to be 
Equipment and Supplies.—Equipment and paid by the Receivers out of the net income, 
supplies furnished on a running account, and although more than six months old. 

On petition of the Pintsch Lighting Company. 

A suit to foreclose a mortgage on the West Shore Railroad was 
brought in the New York Supreme Court. Receivers of the rail- 
road were appointed in New York. Atthe same time a bill was 
filed in the U. 8. Circuit Court in New Jersey to foreclose the same 
mortgage and the same persons were appointed receivers of the 
railroad in New Jersey. The greater part of the line of the rail- 
road was in New York and its principal office was there. On June 30, 
1885, a petition was filed in New Jersey by the Pintsch Lighting 
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Co., alleging that on March 27, 1883, they entered into a contract 
with the railroad company to erect gas works on the Terminal prop- 
erty with connections and apparatus in the stations and ferry 
houses, and also to equip and furnish certain baggage and passen- 
ger cars with gas holding and gas lighting apparatus according to 
the Pintsch method. The petition then continues as follows: 

That they were engaged in erecting said gas works from July, 
1883, to February, 1884, and during that time and afterwards down 
to the month of June, 1884, a few days before the appointment of 
the receivers in this cause, they were engaged in furnishing neces- 
sary equipment and supplies for the stations, ferries and cars of 
said company. That they have filed a mechanics’ lien and have 
brought a suit thereon by leave of this court for the sim agreed 
upon for the erection of the gas works, and they have received 
payment from the company for certain items, and have received 
certificates from the receivers for the supplies furnished after the 
first day of March, 1884, but there remain four items of their 
account, not included inthe mechanics’ lien, which have not been 
paid. These are as follows: 










































1883. 

Nov. 7, Payment to Moore & Carr on Syracuse Gas Works $261 37 
** 21, Discount 50 per cent. recredited ; : 132 00 H 
‘“‘ 21, Equipping eight baggage cars ; : 1,254 00 
‘** 30, Equipping eight baggage cars. , . 1,254 00 


$2,901 37 
For which amount the said company gave your petitioners their 
notes dated May 9, 1884: 


One due June, 1884, for 4 , ° / $1,200 00 
One due June 16, 1884, for P ‘ ; 1,200 00 
And one due June 23, 1884, for r . . 501 37 

Making in all : $2,901 37 


That at the time these notes were given a general settlement of 
the unsecured claims of your petitioner was made by said company 
and they paid all that was then due, partly in cash and partly in 
notes without reference to the priority of the itemsin the account, 
paying in cash some of the later items and some of those accruing 
since the first day of March, 1884, and paying other recent items 
in nutes which matured before the receivers were appointed and 
were paid, but giving these notes for those earlier items, and these 
did not fall due until after the appointment of the receivers and 
were not paid. 

And your petitioners show and insist that these claims are for 
furnishing necessary equipment and supplies to the said railroad, 
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which were essential to putting it in good running order, and these 
items formed a part of a continuous course of dealings which was 
carried on down to the time of the appointment of the receivers, 
and that by reason of settlement on May 9th, and the payment of 
the claims in notes without regard to priority, these claims should 
be regarded as a new debt arising out of said notes, and are entitled 
to be paid among the recent debts of the railroad incurred for its 
equipment and preservation for the benefit of the mortgagees at 
whose suit the receivers were appointed. The petition prayed that 
the receivers might be directed to pay the claim in money or certi- 
ficates. 

Mr. J. B. Vredenburgh appeared for the receivers and opposed 
the petition, but admitted the allegations of fact. 

Mr. A. Q. Keasbey for the petitioners. 

Nrxon, J.: The facts set forth on the petition, ana which are 
not controverted by the receivers, would seem to bring the applica- 
tion within the principles that justify an allowance, laid down by 
the Supreme Court, in Burnham v. Bowen, 111 U. 8. 776, and 
entitle the petitioners to an order upon the receivers to pay the 
claims out of the income of the road. If the road should have no 
income, after the payment of the running expenses, as I under- 
stand the fact to be, it may be doubtful whether an order should 
be entered to pay from the corpus of the property. 

But I express no opinion upon this last point, but respectfully 
refer it to the New York Court, where the receivers were first 
appointed, and to which all such applications should be made. 
The relations of this court to the main controversy I regard as of 
rather an ancillary character. 

[An order was signed directing the receivers to pay the claim out 
of the income, but not out of the corpus except upon the order of 
the Supreme Court of New York by which the principal receiver- 
ship was created. | 
NoTe.—For cases on this subject see references in 8 N. J. L. J. 226.—Eb. 


THE SCHOONER TWO FANNYS| 
(U. S. District Court of New Jersey. June 13, 1885.) 


Admiralty—Forfeiture of Wages.—The master also, according to the custom, would 
common law rule of forfeiture of wages on be liable for a month’s pay in case of a dis- 
leaving without permission, is not applied in charge. The rule is the same as to master 
Admiralty unless the proof is.clear that the and sailor. 
hiring was for a definite term, and that the 


Nrxon, J.: This is an unfortunate controversy, one which ought 
never to have arisen, and which never would have arisen, if the mas- 
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ter had more clearly explained to the libelant the conditions under 
which he was hired. The sailor is generally helpless, and in all 
these disputes with the master about wages, he is regarded as un~ 
der the protection of the court. When, therefore, the master leaves 
so much uncertainty and indefiniteness about the terms of the bar- , 
gain with the seaman, he must not complain if all doubts are re- 
solved in favor of the more ignorant party to the contract. 

There is no dispute between the parties in regard to the time of 
the service, or about the rate of compensation for the first month. 
The libelant was to be paid at the rate of $20 per month while the 
boat was lying up, and was to board himself. He has received $20 
in cash, for his services, from January 19th to February 19th, 
while the vessel was idle, and the parties are thus brought up to 
the 19th of February, without much controversy. She then start- 
ed with her crew, and the libelant began his services as cook and 
before the mast. His understanding was, that he was to have 
at the rate of $20 per month and board, without deduction when 
the boat was idle, and the master claims, that when he could get no 
freight, either the wages or the board of the libellant should stop. 

The libelant claims in his libel that there is due to him $16, for 
his services from Feb. 19 to March 14, at the rate of $20 per month 
and board. ° 

The answer denies that respondent owes such sum. (1.) Because 
he has paid, at least, a portion of it, and (2) because the libelant 
has forfeited all wages by desertion. 

The proofs show that the libelant has received at different times 
$24 in cash; of this $20 must be appropriated to the payment of his 
dues, as keeper, from January 19th to February 19th. The mas- 
ter says that he remaining $4 was paid by him to libelant for grub, 
which the latter should have provided. The testimony is not clear 
upon this point, but I think the weight is in favor of the respon- 
dent. This sum, therefore, should be deducted from the $16, earn- 
ed after the boat started, leaving due to libelant $12, unless some 
part of his wages should stop when the boat was doing nothing, 
and unless he has forfeited all wages by deserting the vessel. 

(a.) I think no deductions should be made from the libelant’s 
wages after the boat received her crew, and started on Feb. 19th. 
No bargain was entered into, and the libelant was employed by the 
same master during the preceding season when no docking of wages 
was claimed or made when the boat was idle. The libelant had the 
right to assume that he would receive the same compensation for 
the current year, unless some new arrangement was definitely agreed 
upon. 

(6.) With regard to forfeiture for desertion, the libelant undoubt- 
edly left without the permission of the master. He did it because 
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the mate told him that the master claimed that he was not to re- 
ceive wages, but was serving for his board only. Under the cir- 
cumstances, did he lose the right to claim wages for the portion of 
the month which he had served ? : 

The contention of the claimant is that the hiring was for a defi- 
nite period, to wit, for a month, and that if the libelant left before 
the month expired, without permission, all wages earned to the 
date of leaving was forfeited. That is unquestionably the common 
law rule, but it is not applied in the Admiralty, unless the proof is 
clear that the contract was for a whole month of service, and that 
the master, according to the custom of the parties, was liable for a 
full month’s pay, if he should discharge the seaman, without 
cause, before the month terminated. But the testimony shows that 
such has not been the custom in this brand of the maritime service. 
The vessel made no voyages, but was engaged in carrying freight 
in and about New York and Newark bay. The crew were picked 
up and discharged according to the will of the master. The rate 
per month indicated the rate of compensation and not the length of 
the service. When the sailor chooses to leave or the master wishes 
to discharge, he does it. The sailor was paid up to the time of leav- 
ing, at the rate per month for which he has been hired. If sucha 
course leads to inconvenience, the master has it in his power to 
change it, by entering into a definite contract as to the time of ser- 
vice, as well as to the amount of wages. The rule must be inter- 
preted to operate both ways, and while the master claims or exer- 
cises the right to discharge when he pleases, the sailor must be al- 
lowed to go when he pleases. 

The subject was carefully examined by Judge Choate, in Moore 
v. Neafie, 3 Fed. Rep. 650, and I see no reason to doubt the cor- 
rectness of the conclusions to which he reached. 

There was nothing in the contract in the present case, which re- 
quired the libelant to perfgrma full month’s service before any 
wages were earned, and there must be a decree -in his favor for 
twelve dollars and interest and costs. 

Messrs. Bedle, Muirheid & McGee for libelant. 
Mr. C. F. Hill for respondents. 
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MAYOR AND ALDERMEN OF JERSEY CITY 0. JAMES H. ELMENDORF. 
(N. J. Court of Frrors and Appeals. June Term, 1885.) 


Constitution—Odject ‘of Statute not Ex- judge to appoint a referee to determine 
pressed in its Title.—The act of April 9, whether certain work done for Jersey City 
1875, entitled aa act to reorganize the local should be paid for, and to make his award a 
government of Jersey City, is unconstitu- debt ofthe city. This is not embraced in 
tional. The object of the act is to require a the title of the act. 


Mr. McDermott for plaintiffs. 

Mr. Linn, contra. . 

BeEas_Ley, C. J.: On the 9th of April, 1875, an act of the legisla- 
ture was approved, the general purport of which was to require the 
justice of the Supreme Court holding the Circuit Court of the 
county of Hudson to appoint a referee, who if it appeared to his 
satisfaction that work had been done or materials furnished for the 
improvement of a certain road within the limits of Jersey City and 
that the same had not been contracted for in the manner prescrib- 
ed by law, but that the same had been done or furnished by the or- 
der of any lawfully constituted board, or by the engineer of such 
board, then such referee should order to be paid to the person hav- 
ing done such work, such sum of money in payment thereof as 
should be just and reasonable. The act further provided that on 
the confirmation of the report of the referee the city should be lia- 
ble to pay the sum so awarded. 

The only question raised on this writ of error related to the va- 
lidity of this law, it being contended by the counsel of the plaintiff 
in error that the object of the law was not expressed in its title, in 
accordance with the requirement of Sec. 7of Article IV of the Con- 
stitution of this state. 

The act thus brought in question was entitled ‘‘ A supplement to 
an act entitled ‘ An act to re-organize the local government of Jer- 
sey City,’’’ passed March 31st, 1871. 

The question thus presented seems to me to be of easy solution. 
The title of this act does not square with the constitutional provi- 
sion if such provision is to have any rational signification. The ob- 
ject of this Jaw wa’ to enable the defendant in error to obtain an 
award against the city founded on a claim which did not, per se, 
constitute a legal ground of action. And the assertion that such a 
right could in any particular operate, in the most distant manner, 
as a re-organization of the city, is utterly inadmissible. The law 
gave nothing to the city, nor did it alter the structure of its gov 
ernment nor confer upon it any new function or additional power. 
The entire effect of the legislature was to make it liable in a con- 
clusive form to the payment of a debt; a proceeding that no more 
modified or affected its organization than a judgment in the ordin- 
ary form would have modified or affected it. In my opinion, no 
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title, in view of the purpose intended, could have been selected 
which would have been more deceptive. It was easy for the pro- 
jectors of this statute to state on its title that the object was to val- 
idate against the city certain informal claims for’ work done 
on this street; instead of that they effectually concealed from all 
persons interested the purpose in view by styling ita supplement to 
an act to re-organize the city. The case affords at once an in- 
stance of a plain violation of this constitutional provision, and as 
plain a plea in favor of the wisdom and necessity of such provision. 

Nor do I think the case so much relied upon by the counsel of 
the defendant lends any support to his contention in favor of the 
legality of this act. The case referred to is that of Walter v. Town 
of Union, 4 Vroom 351. The title of the act then in question was 
** An act to amend an act to incorporate the town of Union, in the 
township of Union, in the county of Hudson,’’ and its purpose was. 
to cure certain defects in an ordinance authorizing the construction 
of a sewer and providing for the assessment of the costs, charges. 
and expenses of the work. The act validated the ordinance and all 
proceedings under it. 

The decision sustaining this act went, I think, to the very verge 
of the law, but the act then in question is not analogous to the pres- 
ent one. By the act which was sustained by the court a new ca- 
pacity or power was bestowed upon the municipality, and which 
therefore might be said to affect its organization, while by the pres- 
ent act a new power is given to the creditor and not to the munici- 
pality. As the case cited cannot rule in the present instance it is 
not necessary further to consider it. 

The judgment before the court must be reversed. 





WASHINGTON L. TYSON AND WIFE, APPELLANTS, v. JOHN S. APPLEGATE, RE- 
CEIVER, RESPONDENT 


(Court of Errors and Appeals.) 














Equity Practice—Parties—Foreclosure— 
Receiver— Trustee.—1t. A receiver filed a 
bill in his own name to foreclose a mortgage 
made to A in trust for B. To establish his 
right to foreclose, the bill relied on a decree 
of the Court of Chancery appointing him 
receiver. It not appearing by the recitals of 
the bill that the decree transferred to the 
receiver the legal title which A, as trustee, 
had in the mortgage: He/d, that A was a 
necessary party to the bill. 

2. Further recitals in the bill justified the 
conclusion that the decree divested B of her 


interest in the mortgage and vested that 
interest in three persons named in the bill. 
Held, that B was not a necessary party, but 
that the three persons in whom her interest 
was vested were necessary parties to the bill. 
3. The rule that toa bill to foreclose a 
mortgage made to a trustee in trust, the 
cestui que trust as well as the trustee should 
be made a party, is to be observed when the 
cestius gui trustent are known and are not so 
numerous as to make it impossible or highly 
inconvenient to include them as parties, 
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On appeal from decree of the Chancellor overruling a demurrer 
to a bill of complaint for want of parties. 

Mr. R. W. Parker for appellants. 

Mr.R.W:. Allen for respondent. 

The opinion of the court was delivered by ' 

Maarrg, J.: The claim of the appellants, who were the demur- 
rants below, is, that it appears on the face of the bill that there are 
other persons who ought to have been, but were not made parties 
thereto. The demurrer first alleges that Frank S. Winchester 
should have been made a party. 

The bill was filed by respondent as receiver. Its object is stated 
to be to foreclose a mortgage given by Tyson to Frank 8. Win- 
chester, trustee of Maria L. Parker, to secure Tyson’s bond to 
Winchester as such trustee. Upon this statement it is obvious 
that it it became incumbent on the receiver to show by apt allega- 
tions in his bill, his right to foreclose this mortgage. He attempted 
to do this by reciting adecree of the Court of Chancery made ina 
cause in which Tyson & Winchester (with others) were parties, 
and by which he was appointed receiver. What was adjudicated 
by the decree must be ascertained from the recitals of this bill. 
From those recitals it appears that Applegate was appointed 
receiver to take possession of the bond and mortgage in question 
and ‘‘to take such measures and steps as may be necessary to 
recover the sums due thereon.’? When recovered the receiver was 
to distribute them among three persons in specified, but unequal 
proportions. It further appears that those persons were declared 
to be entitled to the bond and mortgage, or to the money due 
thereon. But it nowhere appears that the decree directed the 
transfer of the bond and mortgage either to the receiver or to the 
persons declared to be entitled to them ‘or the moneys due 
thereon. Nor is there anything in the decree as recited which in 
my judgment divests Winchester of his legal title to the bond and 
mortgage as trustee. . 

Looking at the decree as the bill states it, the legal title of Win- 
chester asa naked trustee remains, and no question can be made 
but that a trustee holding the legal title toa mortgage is in general 
a necessary party to a bill to foreclose. Strong, Eq., Pl. § 201. 
The demurrer to the bill on this ground was well taken and should 
not have been overruled. 

The demurrer also alleged that Maria L. Parker should have 
been made a party to the bill. Winchester held the bond and 
mortgage in trust for her. She is shown to have been a party to 
the cause in which the recited decree was made. While the recit- 
als of the decree respecting her interest in the bond and mortgage 
are by no means clear, I think enough appears to justify the con- 
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clusion that it was adjudged that her interest was divested from 
her and vested in the three persons hereinafter named. For that 
reason it was correctly held that she was not a necessary party to 
the bill. : 

It is urged that a successful appeal by her from the decree which 
has thus affected her interest, might greatly embarrass the parties 
to this foreclosure or the purchaser under these proceedings. But 
I do not think that question is to be considered. The bill must be 
viewed in the light of the adjudged rights of the parties at the 
time it was exhibited. 

The demurrer further claimed that James Eugene Parker should 
have been made a party to the bill, but nothing whatever appears 
to justify this claim. 

The demurrer lastly claimed that Maria Louisa Parker, Samuel 
Parker and Elizabeth E. Parker should have been made parties to 
the bill. The bill shows that they were the complainants in the 
cause in which the recited decree was. made, and that it was 
adjudged by the decree that they were entitled to the mortgage or 
to the moneys due thereon in proportion to certain specified, but 
unequal sums declared to be due to each of them from Maria L. 
Parker. From this it is clear that the whole beneficial interest 
in the bond and mortgage became vested in them, and they stand 
in the position of cestius qui trustent in relation thereto. 

In contests respecting property held in trust the general rule is 
that a cestui qui trust is a necessary party. Stillwell v. McNeely, 
1 Gr. Chy. 305; Van Doren v. Robinson, 1 C. E. Gr. 256 ; Cools’ 
Exrs. v. Higgins, 10 C. E. Gr. 117; Elmer v. Loper, 10 C. E. Gr. 
475; McIntyre v. E. & A. R. R., 11 C. E. G. 425. 

In proceedings upon mortgage, the general rule is that there can 
be no redemption or foreclosure of a mortgage unless all the per- 
sons entitled to the whole mortgage money are before the court. 
So, if a mortgage has been made to a trustee in trust, all the ces- 
tius qui trustent should be made parties as well as the trustee to a 
bill to foreclose. Strong Eq. Pl. § 201; 1 Dan. Chy. Pr. ete. 213, 
253. This rule has been constantly applied in our Court of Chan- 
cery. Chapman v. Hunt, 1 McCar. 149; Large v. Van Doren, 1 
McCar. 208 ; Jewell v. W. Orange, 9 Ste. 403. 

These general rules admit of exceptions arising out of the 
circumstances of particular cases. Story Eq. Pl. § 207 Seq. Thus 
to select the exception applicable to such cases as that. now before 
us—when a mortgage is made to trustees in trust for numerous 
and unknown persons, such as holders of bonds issued by rail- 
roads, etc., whose names and consent it would be inconvenient or 
practicably impossible to obtain—the trustees may maintain a bill 
without making the cestius. gui trustent, parties. In Willink v. 
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Morris C. & B. Co., 3 Gr. Chy. 377, the force of the general rule 
was admitted, but such an exception was allowed, because unless 
allowed there would have been a practical denial of the relief to 
which the parties were entitled. A similar view was taken by 
Chancellor Kent in Van Vechten v. Terry et al., 2 John Chy. Ca. 
197. And the course of litigation upon railroad mortgages has 
called for frequent applications of this exception. The language 
used by C. J. Green in delivering the opinion of this court in N. 
J. Franklinite Co. v. Ames, 1 Beasley 507, must be read in the 
light of the facts of that case which bring it within this exception 
to the general rule. 

In Sweet v. Parker, 7 C. E. Gr. 453, it was held that the general 
rule requiring the presence of a cestui qui trust, in a contest 
respecting the trust property, would be satisfied if any party was 
present in the suit, who, with reference to that interest, would be 
certain to bring forward the entire merits of the controversy. It 
is unnecessary to determine the propriety of that view, for in the 
case in hand there is no person to represent the interest of these 
beneficiaries in this contest, which may at least involve the extent 
of the lien securing their interest. The receiver, so far as the bill 
shows, is a mere collector, and Winchester is only a nominal 
trustee. 

The question presented in this case was not discussed in Miller, 
Recr. v. Mackenzie, 2 Ste. 291. It was not in my judgment 
involved in that case. The receiver there was appointed under the 
statute providing for supplemental proceedings in aid of execu- 
tions at law. His authority was derived from the statute and by 
its terms he was vested with title to such property of the judgment 
debtor as came within its provisions. It was therefore held that 
he was entitled to file a bill in his own name to remove fraudu- 
lent encumbrances which stood in the way of the enforcement of 
the judgment upon such property. 

I have not been able to find that the general rule, requiring the 
presence of both trustee and cestius qui trustent in proceedings for 
the foreclosure of a mortgage made in trust, issubject to any other 
exception than that applied in Willink v. Morris, C. & B. Co., sup 
and similar cases. That exception is not applicable here. The ces- 
tius qui trustent who are beneficially interested in this mortgage 
are only three persons who are known and named in the bill. Ap- 
pellants were entitled to have them made parties to the proceeding 
which is to enforce the lien of the mortgage on their property. 

For these reasons the demurrer for the want of Frank S. Win- 
chester, Maria Louisa Parker, Samuel Parker and Elizabeth B. 
Parker as parties to the bill, was well taken and should not have 




















MISCELLANY. 


283 


been overruled. The order appealed from must therefore be re- 
versed in these respects, and the demurrer allowed so far as relates 
to the persons above named. Appellants are entitled to costs. 





THE EXECUTORS OF JAMES HODGE, DEC’D, ET ALS. v. JOHN AMERMAN, ET ALS. 


(Court of Chancery of New Jersey.) 


Notice—Lien of Judgment—Possession as Notice of Unrecorded Conveyance. 


On final hearing on bill and answer and proofs taken before a 


master. 


Mr. R. V. Lindabury for complainants. 
Mr. John Schomp for defendants. 


Opinion by VAN FLEET, V. C. 


Filed July 15, 1885. 


Syllabus by the Vick CHANCELLOR: 
1. Without prodf of notice, either actual or constructive, an 
unregistered title is void and of no effect against a subsequent 


judgment creditor of its grantor. 


2. The burden of proving notice in such a case rests on the 


holder of the unregistered title. 


8. Constructive notice of an unregistered title is just as effectual 


as actual notice. 


4. Possession, if open, notorious, exclusive and unequivocal, 
will constitute notice, and such possession may exist without 


actual residence on the land. 


5. It is not necessary in order to prove notice, to show that the 
person to be effected by the notice knew of the possession of the 


other. 


If the possession of the other is of a character to consti- 


tute notice, then notice is a legal deduction from the fact of 


possession. 





MISCELLANY. 


NOTES. 


There is an excellent article by Guy C. H. 
Corliss in the Albany Law Journal of Au- 
gust 15, on 
Civil Suit,” showing the unreasonableness of 
the rule that an action cannot be maintained 
for the malicious prosecution of a civil suit 
without probable cause, unless the defendant 
is arrested or his property seized. The rule, 
however, is pretty well established, although 
the English courts have felt the injustice of 
it and have laid down several exceptions to 
it which have been adopted in this country. 


“ Malicious Prosecution of a 





The American Law Review for July-Au- 
gust contains an exhaustive article by Glen- 
dower Adams on the “ Jurisdiction in Man- 
damus in the United States Courts.” He 
shows the origin and development of the 
doctrine that this most valuable jurisdiction 
exists in these courts, and after examining all 
the cases insists that the cases which deny 
it rest on unsubstantial grounds and are 
founded on little save iteration. 


Attorney General Stockton has pronounced 
nnconstitutional the recent acts of the N. J. 
Leyislature, which attempt to forbid fishing 
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for menhaden with steamboats within three 
miles of the New Jersey coast. He says the 
jurisdiction over these waters is in the United 
States and not in New Jersey, and that Con- 
gress alone can legislate on the subject. 
These acts were passed by the Legislature 
and signed by the Governor in the face of 
this opinion of the Attorney General given at 
the time. There was no attempt to answer 
the: opinion or defend the constitutionality 
of the laws, They were passed simply be- 
cause New Jersey fishermen wanted protec- 
tion. 

The Albany Law Journal of August 8 
makes these remarks upon a case reported 
in our August number: ‘*THE NEW JERSEY 
Law JouRNAL also brings us a soothing ad- 
judication for married men, in Briggs v. 
Bell, Passaic Circuit, May, 1885, that a 
mother living with her minor married daugh. 
ter and the daughter’s husband, is not the 
head of the family, especially when the 
mo‘her has no more means than the son-in- 
law. This may be the law. but is it the fact ? 
In this case it appeared that all the mother 
had was $250, which she had borrowed from 
the son in-law, and that was all he had. 
That would seem to indicate qualities that 
would constitute the mother-in-law the head 
of the family. This phase of Domestic 
Relations we do not find discussed in the 
books.” 





COURT OF ERRORS ANDAPPEALS. 





Notes of Decisions rendered August 6, 
1885: 

In the Pennsylvania Railroad Company 
against the Mayor and Board of Aldermen 
of Jersey City, involving the validity of an 
ordinance passed by the Common Council of 
Jersey City, to restrain railroad companies 
and others from obstructing streets at their 
intersections beyond three minutes at a time, 
the decision below was affirmed. 

The Chief Justice read the opinion in the 
case of Washington B. Williams, Receiver 
of the Mechanics’ and Laborers’ Bank of 


Jersey City, against Hugh W. McKay and 
others, directors of the bank. The bill was 
filed by the Receiver for the purpose of hold- 
ing all the directors of the bank, from its in- 
corporation down to the time of its failure, 
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liable for the losses occasioned by negligent 
investments and by the unlawful withdrawal 
of funds by Halliard, its former President. 
The defendants demurred on the ground, 
among others, that the statute of limitations 
relieved them. The Court held that it does 
not relieve them, notwithstanding the fact 
that the cases were over six yearsold. The 
statute of limitation does not apply to cases 
of this kind, and the fact that certain direc- 
tors might be liable for some items and not 
liable for others does not make the bill de- 
murrable. After the proofs are taken the 
decree is to be made against each direc- 
tor for the amount which he is liable for. 
Even if a director resigned more than six 
years before the failure, that would not 
necessarily relieve him. 

The two cases of Elmendorff and McDer- 
mott against Jersey City were both decided 
in favor of the corporation. 

In Sullivan v. Barry the judgment below 
was sustained, 

In the Domestic Telegraph and Telephone 
Company against the Metropolitan Tele- 
phone and Telegraph Company the court 
affirmed the Vice Chancellor’s ruling, in re- 
fusing to grant an injunction to restrain the 
defendant from establishing a rival business 
in the city of Newark. 

Judgment below was reversed in the New- 
foundland Railway Construction Railway 
Company against Schock. 

Gawtry v. Leland. Decree affirmed. 

Hargraves v. Powelski. Judgment re- 
versed. * 

Blatchford v. Conover. 
versed ; cross bill affirmed. 

Grandin v. Slocum. Judgment below af- 
firmed. 

Hall v. Acker. Judgment affirmed. 

Edward v. Tooker. Decree reversed for 
the purpose of making modifications. 

Rowland v. Rowland. Judgment affirmed. 

Olmstead v. Proprietors of the Morris 
Aqueduct Company. Affirmed. 

Kirkpatrick v. Corning. Order reversed. 

Buchingham v. Corning. Judgment af- 
firmed. 

Davis v. the State of New Jersey. Af- 
firmed. 

Kennedy v. Carskadden, Judgment af- 
firmed. 


Original bill re- 

















Williams v. Osborne. Reversed for modi- 
fication. ‘ 

Butterfoss v. the State. Affirmed. 

Upper v. Green. Affirmed. 

Dolan v. Lee. Affirmed. 

Cooper v. Browning, Affirmed. 

Champion v. Williams. Affirmed. 

Tyson v. Appleget. Reversed. 

Blackburn v. Reilly. Affirmed. 

Marsh v. Munn. Affirmed. 


Vandenburg v. Demarest. Affirmed. 





SHAKESPEARE AS A LAWYER. 





Some years ago an article appeared in one 
of our leading magazines, the main purport 
of which was to prove that Shakespeare had 
gained his knowledge of law by serving as an 
attorney’s clerk. However improbable 
and unacceptable such a conclusion may ap- 
pear, the writer’s argument looks compara- 
tively sensible, when set side by side with 
egregious fallacies, propounded by certain 
doctors of divinity, to prove that Shakes- 
peare was a believer in this or that particular 
faith or grace. 

Shakespeare, like his old friend Jack Fal- 
staff, knew somany wonderful things ‘ by 
instinct:” he worked so much away from 
himself, and in a world so full of mental ac- 
tivity, that it is idle and futile to endeavour 
to learn or deduce anything of his own life 
and personality from his works, which re 
flect only the lives and personalities of 
others. Still, his acquaintance with, and 
knowledge of, old English law and the legal 
life of his time, are oftentimes so minute and 
so accurate, that, if he were not Shakespeare, 
one might safely conclude that he must have 
had a wider experience of the ins and outs of 
court than an ordinary man would be likely 
to acquire in the ordinary run of life. 

The gravediggers scene in Hamlet affords 
a notable instance of Shakespeare’s wonder- 
ful felicity in adapting to his work whatever 
came to hishand. The discussion which the 
clowns hold on the right of Ophelia to be 
“buried in Christian burial” is really a 
burlesque of an actual trial which took place 
just half a century before Hum/let was writ- 

en. 

On the accession of Mary Tudor, Sir James 
Hales, a puisne Judge of the Common Pleas, 
was indicted for having taken part in the 
plot to exclude Mary from the crown by 
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placing Lady Jane Grey on the throne, 
However, he was shortly afterwards pardon- 
ed and released, but not before he had been 
frightened sufficiently to drive him out of 
his mind. After his release he attempted 
suicide by stabbing himself with a penknife ; 
but this proving unsuccessful, he took the 


‘more effectual course of walking into a river. 


7 


At the “ crowner’s” inquest a verdict of fe/o 
de se was returned, and, according to the 
custom of the time, his body was to be buried 
at a cross-road, with a stake thrust through 
it, and all his goods ana chattels were to be 
confiscated to the crown. 

At this time Sir James Hales was holding 
a long lease of a large estate in Kent, which, 
at his death, was seized by the crown, and 
handed over to Cyriac Petit. Upon Cyriac 
Petit taking possession, Lady Margaret, the 
widow of Sir James, brought an action to re- 
cover the estate; and then arose the odd 
question, whether Sir James could be said to 
have committed suicide while he was alive. 
For if the confiscation did not take place in 
his lifetime, the widow was entitled to the 
estate. 

The plaintiff’s counsel argued that suicide 
was the killing of oneself, and being the 47//- 
ing it could not possibly be completed in 
one’s lifetime ; for while a man was alive he 
was not £i//ed, and the moment he was dead 
the estate vested in his widow. ‘‘ The fel- 
ony of the husband shall not take away her 
title by survivorship, for in this manner of 
felony two things are to be considered—first, 
the cause of the death; secondly; the death 
ensuing the cause; and these two make the 
felony, and without both of them the felony 
is not consummate. And the cause of the 
death is the act done in the party’s lifetime, 
which makes the death to follow. And the 
act which brought on the death was the 
throwing himself voluntary into the water, 
for this was the cause of his death. _And if 
a man kills himself by a wound which he 
gives himself with a knife, or if he hangs 
himself, as the wound or the hanging, which 
is the act done in the party’s life time, is the 
cause of his death, so is the throwing himself 
into the water here. Forasmuch as he can- 
not be attainted of his own death, because he 
is dead before there is any time to attaint 
him, the finding of his death by the coroner 
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is by necessity of law equivalent to an at- 
tainder in fact coming after his death. He 
cannot be /e/o de se till the death is fully 
consummated,and the death precedes the fel- 
ony and the forfeiture.” 

The counsel on the other side argued that 
the felony was inherent in the act which 
caused the death. 

** The act consists of three parts; the first 
is the imagination, which is a reflection or 
meditation of a man’s mind, whether or not 
it is convenient for him to destroy himself or 
not, and which way it can best be done; the 
second is the resolution, which is a deter- 
mination of the mind to destroy himself ; the 
third is the perfection, which is the execution 
of what the mind has resolved to do, and of 
all the parts, the doing of the act is the 
greatest in the judgment of our law, and it 
is in effect the whole. Then here the act 
done by Sir James Hales, which is evil, and 
the cause of his death, is the throwing him- 
self into the water, and the death is but a 
sequel thereof.” 

Finally the court gave judgment for Cyriac 
Petit the defendant: it held that although 
Sir James Hales could not have killed him- 
self in his lifetime, yet “ the forfeiture shall 
have relation to the act done by Sir James 
Hales in his lifetime, which was the cause of 
his death, viz., the throwing himself into the 
water.” ‘‘Sir James Hales was dead, and 
how came he to his death ?—by drowning ; 
and who drowned him ?---Sir James Hales ; 
and when did he drown him ?—in his life- 
time. So that Sir James Hales, being alive, 
caused Sir James Hales to die, and the act 
of a dead man was the death of a dead man. 
He therefore committed felony, although 
there was no possibility of the forfeiture be- 
ing found in his lifetime, for until his death 
there was no cause of forfeiture.” 

Richer comedy than this can hardly be 
imagined, even in a law court; and it will 
at once be seen that, in this instance, Shakes- 
peare has merely adapted this trial to the 
case of Ophelia, and its learned discussion 
to the intelligence of his gravediggers. 
Such a statement may perhaps pluck a grow- 
ing feather from Shakespeare’s wing ; but in 
other cases we shall have to trace his legal 
lore beyond the trials of his day, and even 
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deeper than the records of Plowden. 
—Pump Court. 





LORD COLERIDGE AND SIR HEN- 
RY HAWKINS, 

Contrast with Lord Coleridge another 
English judge well known in what are called 
fashionable and sporting circles—Sir Henry 
Hawkins. They designate him a hanging 
judge because it is not his habit to treat 
crime as merely the abnormal development 
of virtue, or to commiserate thieves and mur- 
derers as irresponsible lunatics. Facts are 
to him what ideas are to the Lord Chief Jus- 
tice. The latter has the spirit of a law re- 
former, but then he thinks that no legal re- 
form can be worth having which is not first 
approved by his own conscience; that is to 
say, Lord Coleridge is perpetually engaged 
in the attempt te construct a new legal code 
which shall have precedence over any code 
in existence out of his own subjective no- 
tions of right and wrong. His conscience— 
he holds with the High Church divines—is 
the image of God reflected within him. Its 
verdicts, therefore, are infallible and abso- 
lute. Consequently, anything he can do to 
twist the laws of man into conformity with 
the laws of God—otherwise with the ideas of 
Lord Chief Justice Coleridge—is calculated 
to promote the dignity of law and the moral 
improvement of the human race.. 

Sir Henry Hawkins is entirely free from 
any of these judicial sentimentalisms. The 
object of the law, as he understands it, is to 
put down crime, to be a terror to evil doers, 
This object it cannot effect unless it treates 
criminals as criminals, and not as the pro- 
teges of the hopeful experimentalist in social 
ethics. I confess I never look at Lord Col- 
eridge and then at Sir Henry Hawkins when 
I happen to meet them—which is exceeding- 
ly seldom—at the same dinner table without 
being reminded of the screen-scene in the 
“ School for Scandal” Lord Coleridge ap- 
pears to me the Joseph Surface of that epi- 
sode, which elicits from his brother Charles 
the ironical observation, ‘‘ There is nothing 
so noble as a man of sentiment.” Sir Hen- 
ry Hawkins is the Sir Peter Teazle, who 
bluntly interposes with the ‘‘Oh, damn 
your sentiments!” But then Sir Henry 


Hawkins is not, as Lord Coleridge is, a 
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metaphysician, a theologian, a scholar, a 
nineteenth-century Chrysostém. He is.only 
a first-rate lawyer, a clear-sighted judge of 
evidence, with an intellect which acts as an 
acid solvent to cant of all sorts—a man of 
the world who has no wish to pose as a lat- 
ter day edition of a father of the early Chris- 
tian Church, a Greek sophist, or a medizval 
anchorite. 

Again, Sir Henry Hawkins does not boast 
the possession of a great uncle who was so 
wholly impossible as Samuel Taylor Cole- 
ridge—poet, mystic, religious dreamer, and 
entirely untrustworthy in every relation of 
life. When Sir Henry Hawkins has done 
his day's work he takes a stroll with a terrier 
of aparticularly sporting type; and, this over, 
dines at the Turf Club, or wherever else his 
engagements and inclinations may prompt 
him. Whither Lord Coleridge retires, if he 
has not to keep a dinner appointment with 
prelates or with titled laymen more severe 
in their notions than prelates themselves, I 
have not the faintest idea. 





THE BARBOUR WILL CASE, 





The contest over the will of Thomas Bar- 
bour, of Paterson, in the Irish courts, has 
ended with the establishment of the will 
made in Ireland. 

The Freeman's Journal, of Dublin, June 
16, says: ‘‘The suit is conversant with 
property estimated at between £150,000 and 

, £200,000. The plaintiffs, James Barbour 
and Thomas Digby Johns, propounded, as 
executors, the will of the late Thomas Bar- 
bour, of Paterson, New Jersey, U. S., and 
The Fort, Lisburn, the well known thread 
manufacturer, who died on January Ig, 1885, 
The defendants, the widow and son of the 
deceased, resident in New York, disputed 
the will on the ground of want of testamen- 
tary capacity. They also propounded a will 
dated March 16, 1883, executed in the 
United States. The plaintiffs replied that 
this was not properly executed, and also 
pleaded revocation by the late instrument.” 

The case was tried before Judge Warren 
and a special jury. On the question of tes- 
tamentary capacity at the time of the second 

will, the judge charged strongly in favor of 
it, and, as to undue influence, the Judge sam 

there was no evidence of any pressure, but if 
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it was required he would leave it to the jury 
to say whether there was or not, “ with this 
direction, that undue influence meant pres- 
sure on a man to make a gift he did not wish 
to make.” Were the evidence of Messrs. 
Johns, Balfour, Ardill and Shaw believed, 
the jury was obliged to find against the de- 
fence. After a deliberation extending over 
twenty-five minutes the jury came into court 
and returned their verdict to the effect that 
the will of January 2, 1885, was duly exe- 
cuted by the testator, who was of sound 
mind and not unduly influenced. 

An appeal was taken but the case has 
since been settled in accordance with this 
judgment. 

Mr. Garret A. Hobart represented the 
proponents of the earlier will. 





DEATH OF COLONEL CHAMBERS, 





The death of Assemblyman Benjamin F, 
Chambers at his residence on Brunswick 
avenue, Trenton, on August 22nd, was a 
surprise to all except very near friends, who 
alone were aware of his illness. He had 
been taking a vacation in the Catskill Moun- 
tains, and there, about two weeks ago, he 
was prostrated. He tried to fight off the 
disease, but failed, and his condition became 
so serious that about ten days ago he returned 
to Trenton. At the time he was quite feeble, 
and his course afterwards was downwards. 
The trouble was typhoid fever, and he re- 
ceived the best medical treatment. 

Colonel Chambers was born in Trenton, 
August 15, 1850, being a son of John S. 
Chambers, of the Trenton Gas Light Com- 
pany. He was graduated at Princeton in 
1872, and was admitted to the bar in Novem- 
ber, 1875. On March 17, 1873, he joined 
Company A. of this city, being made cor- 
poral, and continuing a member till April, 
1878. Colonel Angel appointed him Judge 
Advocate of his staff, with the rank of Cap- 
tain. He was afterwards elected Lieut.-Col. 
of the Seventh Regiment, which position was 
held by him until General Mott promoted 
him to be Assistant Adjutant-General on 
the Division Staff, with the rank of Colonel. 
This latter position was held by him until 
after the death of General Mott, when he 
and the rest of the staff resigned, the resige 
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nation being accepted in April of the present 
year. 

In politics the Colonel was a Republican, 
being a charter member of the Young Men’s 
Republican Association. Last Fall he was 
elected to the State Assembly from the Sec- 
ond District of this county, and during the 
session of the Legislature he served as Chair- 
man of the Committee on Militia, and also 
belonged to the Committees on Revision of 
Laws and the Deaf and Dumb Asylum. 

Colonel Chambers, up to the time of his 
death, was Secretary of the Board of Trus- 
tees of the First PresbyterianChurch. He 
made many friends in social life by his gen- 
tle manners and uniform courtesy to all. 
Deceased was buried at Ewing.—7venign 
True American of Aug. 24th. 





EXAMINERS, NOVEMBER TERM, 


J. H. Lippincott, Jersey City. 

J. W. Carmichael, Toms River. 
Chas. D. Thompson, Newton. 
Edw. W. Strong, New Brunswick. 
Harry L. Slape, Atlantic City. 

J. Frank Fort, Newark. 





THE ESSEX LAW LIBRARY. 


The Library of the Essex County Bar 
Association has been greatly benefitted by 
the improvement of the building of the New- 
ark Savings Institution, now owned by the 
Liverpool and London,and Globe Insurance 
Company. Two stories have been added 
to the building and an elevator has been put 
in. The building is a perfect hive of law- 
yers, and a large room on the top floor, hav- 
ing abundance of light and air, has been 
given to the Library free of rent. The Li- 
brary contains the English reports and the 
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reports of the most important states, so far 
as the law is ¢oncerned, of the Union, be- 
sides the digests. If the place has not been 
supplied within a few days there is a good 
opportunity for a studious and ambitious 
young lawyer to obtain as Librarian a good 
otfice free of rent, with access to the books 
at all times. 





BOOK NOTICES. 


THE LAW oF HUSBAND AND WIFE as es- 
tablished in England and the United 
States, by David Stewart, of the Baltimore 
Bar, author of ‘‘ Marriage and Divorce.” 
San Francisco, Sumner, Whitney & Co., 
1885. 

This is one of the ‘* Practitioner’s Series ” 
of small, concise and cheap law books. The 
subject is a large and complicated one to 
bring within the compass of such a book, 
but the author has done it by careful study 
and mental digestion, by logical analysis and 
clear, terse statement of principles and re- 
sults He has avoided discussion of dis- 
puted points but has stated the differences of 
opinion and refers to the cases. The princi- 
ples that govern the interpretation of the 
statutes on the subject and their relation to 
the common law, are very well stated and 
form a key toa good many puzzles in the 
law. The whole subject is carefully divided 
and arranged and in each division the state- 
ment of general principles is followed by 
illustrations and exceptions. The book is 
not like so many concise books, a mere col- 
lection of rules that cannot be remembered 
themselves and express no principle that can 
be retained, but is a clear and logical state- 
ment of the law as itis and as accurate as 
can be expected in a subject in which there 
is so much difference between the various 
courts. 











